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Identify
Legal
Uncertainty

{

Assess
Regulatory

Approach

<

Evaluate
Potential
Responses

¢

Identify the type(s) of legal uncertainty at issue
with regard to an artifact, actor, or activity

Application Uncertainty Normative Uncertainty Institutional Uncertainty

Whether existing legal
institutions have the authority,
competence, or legitimacy to

resolve application and

normative uncertainties

Whether and how existing law
applies; may manifest as legal
gaps or overlaps

Whether existing law
accomplishes its intended aims;
may manifest as underinclusive

or overinclusive law

Evaluate potential benefits and risks; consider who is likely to be impacted and
their ability to mobilize for change; determine preferable approach

Permissive Approach Precautionary Approach

Presumption favoring less regulation;
tech’s opponents bear burden of changing law

Presumption favoring preemptive regulation;
tech’s proponents bear burden of changing law

Determine which response(s) will best resolve the legal uncertainty

Assess analogies: Identify legally salient characteristics and select framing

Extend Extant Law Create New Law Reassess the Regime
Select and justify analogy; Consider design flexibility Evaluate whether a broader
regularly reassess analogical (scope, form, implementation) reconceptualization or new
choices and content flexibility institution is necessary

(tech-specific, tech-neutral)
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